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What is a Brownfield?

Brownfields are abandoned, vacant, derelict or underutilized commercial or
industrial properties where past actions have resulted in actual or perceived
contamination and where there is an active potential for development.”" In Alberta,
the Municipal Government Act (MGA)? defines “brownfield property” to mean
property, other than designated industrial property, that

(@) is a commercial or industrial property when a bylaw under subsection (2) is
made or an agreement under subsection (11) is entered into in respect of
the property, or was a commercial or industrial property at any earlier time,
and

(b) inthe opinion of the council making the bylaw,
i. s, or possibly is, contaminated,
ii. isvacant, derelict or under-utilized, and

iii. issuitable for development or redevelopment for the general benefit
of the municipality when a bylaw under subsection (2) is made or an
agreement under subsection (11) is entered into in respect of the
property.3

Brownfields can refer to sites with actual contamination (i.e. they have undergone
testing) or sites with perceived contamination (i.e. they are simply suspected of
contamination due to previous industrial activities). The former is more common.*
The most common contaminants are petroleum hydrocarbons, metals and

' National Round Table on the Environment and the Economy, (2003). Cleaning up the Past, Building
the Future: A National Brownfield Redevelopment Strategy for Canada, at ix, online:
http://warming.apps01.yorku.ca/library/wp-content/uploads/2013/03/NRTEE-Cleaning-up-the-Past-
Building-the-Future.pdf.

2 RSA 2000, c M-26, [MGA].

3 MGA, s. 364.1(1).

4 Jodie Hierlmeier, Brownfield Redevelopment in Alberta: Analysis and Recommended Reforms,
(Edmonton: Environmental Law Centre, 2006) at 7-8, note 4.
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polycyclic aromatic hydrocarbons. Other contaminants include hydrocarbons,
inorganics and polychlorinated biphenyls.>

Brownfields are typically located in areas where there is a high potential for
redevelopment. They range from smaller sites like former gas stations and dry
cleaners, to larger parcels of land previously used for railways, refineries, and other
forms of manufacturing.® Brownfields may be publicly or privately owned or may
be orphan sites that have reverted to the Crown.’

Notably, brownfield redevelopment can serve valuable economic (e.g. reuse of
existing infrastructure), environmental (e.g. reduction of urban sprawl), and/or
social (e.g. renewal of urban core) purposes within a community.® Brownfields are
distinct from ‘greenfields’, which are parcels of land with no prior development --
usually located in suburban or outlying areas.’®

> Government of Canada, “About contaminated sites”, last modified on October 3, 2016, online:
https://www.canada.ca/en/environment-climate-change/services/federal-contaminated-
sites/about.html.

6 Hierlmeier, at 7.

7 Hierlmeier, at 7, note 2.

8 Hierlmeier, at 12-13.

° Hierlmeier, at 7.
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Who Regulates Brownfields?

In Alberta, the pollution that creates brownfields and the clean-up required of them
is regulated by the provincial government. Nevertheless, municipalities also play an
essential role in regulating brownfields through their general bylaw-making, land
planning and taxation powers.

Federal Regulation of Brownfields

Certain federal legislation, such as the Canadian Environmental Protection Act, 1999,
could conceivably apply to brownfields. However, the federal government generally
refrains from exercising authority over brownfields, except in relation to federally
owned (Crown) land. The Federal Contaminated Sites Inventory (FCSI) contains
information on all known and suspected federal sites."

Provincial Regulation of Brownfields

The primary legislative framework for brownfields in Alberta is found in the
Environmental Protection and Enhancement Act (EPEA)."?

Environmental Protection and Enhancement Act (EPEA)

EPEA is the main piece of environmental legislation in Alberta. Among other things,
the Act regulates pollution, remediation and the reclamation of land. Where there is
a release to the environment that may cause an adverse effect, jurisdiction over the
matter falls to Alberta Environment and Parks (AEP) or the Alberta Energy Regulator
(AER) in the case of energy related projects.'

10°SC 1999, c. 33 [CEPA].

" Government of Canada, “About contaminated sites”, last modified on October 3, 2016, online:
https://www.canada.ca/en/environment-climate-change/services/federal-contaminated-
sites/about.html.

12 RSA 2000, c E-12 [EPEA].

'3 AEP and AER are also responsible for regulating a variety of activities which result in pollution. This
is done through approvals, registrations and notices which are prescribed under the Activities
Designation Regulation, Alta. Reg. 276/2003.
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EPEA also authorizes a Director to designate an area of land as a contaminated site
if they are of the opinion that a substance may, is causing, or has caused a
significant adverse effect. The Director must give notice of the designation of a
contaminated site to the owner, others responsible for the site, and the
municipality in which it is located.™ Few properties have been designated under
these provisions. Instead, the focus of AEP’s management of brownfields is on the
substance release provisions of EPEA.

EPEA and the regulatory liabilities that arise from it are discussed in greater detail
below.

Other Relevant Legislation

The following provincial laws may also have implications for brownfield
management:

4 EPEA, ss. 123-133.
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> The Public Health Act'® sets out the role of regional health authorities to
deal with issues affecting human health;

» The MGA empowers municipalities to address environmental issues
though its bylaws, financing tools, and land use planning and
development processes. The impact of the MGA on brownfields is
discussed in greater detail below;

> The Expropriation Act'® establishes the process for expropriating land and
paying compensation for expropriation;

> The Alberta Fire Code'” outlines the regulations governing the
underground petroleum storage tank management program;

> The Responsible Energy Development Act’® sets up the AER and conveys
jurisdiction over administration of EPEA (and other legislation) when
dealing with upstream hydrocarbon activities (including oil and gas
production and coal mines); and

> The Alberta Land Stewardship Act (ALSA)'° sets up a regional planning
process for the province and enables tools for managing for

environmental outcomes. Regional plans are binding on decision makers,
municipalities, and individuals within a region to the extent that they

apply.

5 RSA 2000, c P-37.

16 RSA 2000, c E-14.

17 Fire Code Regulations, Alta 118/2007. Schedule 1 of the FCR declared in force the Alberta Fire Code
2014 as established by the Safety Codes Council and published by the National Research Council of
Canada.

18SA 2012 cR-17.3.

19 SA 2009, c A-26.8.
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Municipal Regulation of Brownfields

The source of all municipal power to regulate brownfields is found in the MGA.
General Bylaw Powers

Municipalities are authorized to pass bylaws respecting the safety, health and
welfare of people and the protection of people and property. This power, referred
to as the ‘general welfare power’, has been broadly interpreted by the courts.2° Still,
the issue addressed by any municipal bylaw must be closely related to problems
that engage the immediate interests of the community on a local level and/or be
directed at a municipal purpose (e.g. maintaining a safe community by promoting
the health or well-being of residents of the municipality).?' Municipal bylaws must
also not directly conflict with provincial or federal law.?? For more information on
municipal bylaw powers, see Part 1 of the Municipalities and Environmental Law
Series titled The Scope of Municipal Powers and the Environment.

Conceivably, a municipality could rely on its general welfare power to create a
bylaw regulating pollution and/or brownfields. Municipalities commonly regulate
similar issues such as firepits, nuisances and the cosmetic applications of
pesticides. Recent changes to the MGA also appear to be aimed at encouraging
municipalities to consider the well-being of the environment when exercising their
powers.?? It is likely that a municipality could introduce something like its own
remediation bylaw with a higher remediation standard than required by EPEA, so
long as it takes care to minimize potential conflicts with provincial laws.

Land Use Planning Powers

Part 17 of the MGA permits municipalities to plan and develop the land within its
boundaries (see The Scope of Municipal Powers and the Environment for more

20 114957 Canada Ltée (Spraytech, Société d'arrosage) v. Hudson (Town), [2001] 2 SCR 241, 2001 SCC 40
(CanLll) at para. 19 [Spraytech].

21 MGA, ss. 7(a), 7(c).

22 Spraytech, at paras. 34-42.

23 Section 3(2.1) of the MGA was recently amended to include “foster[ing] the well-being of the
environment” as a municipal purpose.
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information). Municipalities may employ these land use planning powers to
regulate and, most importantly, redevelop brownfields. Owners or developers who
remediate sites will also likely apply for municipal approval to change the land use,
subdivide, or seek development permits in order to return the site to productive
use.?* Note, however, that there is currently no formal linkage between
contaminated land management under EPEA and the municipal planning and
development process under Part 17 of the MGA.

The MGA is also silent on the issue of protecting municipalities from third party civil
liability with respect to contaminated land for which land use and
subdivision/development permit approvals have been issued in good faith and in
reliance on guidelines or letters provided by AEP. Due to the legislative silence
between planning and development and the requirements for cleanup, there is
some uncertainty for developers and owners of sites when seeking municipal
approvals, as well as risks for municipalities that issue approvals for planning and
development.

Cases that allege municipal liability regarding development decisions typically
involve claims of negligence, fraud, concealment, or other misfeasance in the
decisions of the public body.?> Impacted parties may allege that the municipality
should have completed its due diligence prior to granting approvals and that
specific duties to the landowners and developers apply. Furthermore, where
ongoing risk management measures are imposed as a condition of planning
development approvals, the municipality may incur third party civil liability for
failure to inspect and endorse risk management measures in the future.

Taxation Powers

Municipalities may also employ select financial tools to address brownfields.
Previously, municipalities could make annual decisions through a property tax
bylaw to cancel, defer or reduce the municipal taxes on a brownfield. Recent

24 MGA, Part 17, ss. 616-698.
25 Motkoski Holdings Ltd. v. Yellowhead (County), 2010 ABCA 72 (CanLll), Papadopoulos v. Edmonton (City
of), 2000 ABQB 171 (CanLlIl), and Bowes v. Edmonton (City of), 2007 ABCA 347 (CanLlIl).

MUNICIPALITIES AND ENVIRONMENTAL LAW PART 4: MUNICIPALITIES AND BROWNFIELDS



updates to the MGA have introduced improved brownfield tax incentive provisions
which permit municipalities to grant multi-year tax exemptions, deferrals or
reductions as a means of incentivizing brownfield cleanup and redevelopment.2®

City Charters

The Government of Alberta, along with the City of Edmonton and the City of
Calgary, have developed city charters that provide additional authority and
flexibility to these two cities to meet the specific needs of their citizens.?” Among
other things, the city charters appear to give Edmonton and/or Calgary additional
powers to regulate brownfields.

For one, the city charters modify section 7 of the MGA and expand their general
jurisdiction to pass bylaws to include:

(h.1) the well-being of the environment, including bylaws providing for the
creation, implementation and management of programs respecting
any or all of the following:

(i) contaminated, vacant, derelict or under-utilized sites
[emphasis added];

(ii) climate change adaptation and greenhouse gas emission
reduction;

(iii) environmental conservation and stewardship;
(iv) the protection of biodiversity and habitat;
(v) the conservation and efficient use of energy;

(vi) waste reduction, diversion, recycling and management;2®

26 MGA, s. 364.1.

27 City of Edmonton Charter, 2018 Regulation, Alta Reg 39/2018, City of Calgary Charter, 2018 Regulation,
Alta Reg. 40/2018.

28 Alta Reg 39/2018, s. 4(2)(a); Alta Reg. 40/2018, s. 4(2)(a).
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The city charters also permit Edmonton and/or Calgary to establish a sub-class for
contaminated property within class 2 (non-residential) when assigning assessment
classes to property under section 297 of the MGA. The charters state:

(2.2) The council may by bylaw

(a) establish a sub-class for derelict property within class 2 and
define “derelict” for the purposes of the bylaw, or

(b) establish a sub-class for contaminated property within
class 2 and establish

(i) the characteristics or effects that amount to
contamination for the purposes of the bylaw, and

(ii) the levels of contamination above which a
property is to be considered as contaminated for the
purposes of the bylaw [emphasis added],

or do both.?°

Taken together, these two provisions appear to explicitly empower Edmonton
and/or Calgary to make bylaws that establish programs to characterize and manage
brownfields within their borders, as well as to enforce compliance with these
bylaws.

Note that, at this time, there is nothing in either the MGA or the city charters that
suggest that other municipalities, in addition to Edmonton and/or Calgary, are
actually prohibited from establishing programs to characterize and manage
brownfields within their borders as well.

29 Alta Reg 39/2018, s. 16(b); Alta Reg. 40/2018, s. 16(b).
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Liability for Brownfields

Brownfields give rise to two major areas of potential liability: civil liability for
harms caused to third parties or their land, and regulatory liability resulting from
government enforcement and compliance responses related to the brownfield and
its impacts.

Civil Liability and Remedies

Civil liability refers to the potential liability resulting from a lawsuit brought by
someone who has been harmed (either economically or physically) by an activity.
Civil liability may arise in relation to brownfields where there is migration of
pollution, including odours, the creation of nuisances, or other impacts on the
rights of people to use and enjoy their property.

Where someone brings a civil suit there is the potential to have court ordered
compensation, (i.e. the payment of funds to restore the party to where they would
have been had the tortious action not occurred), or court orders directing that a
specific course of action occur or that specific activities must cease (i.e. injunctions).

In Alberta, if another party contaminates your property the common law provides
you with a number of remedies through tort law. The “causes of action” which are
typically claimed in relation to contaminated lands include:

MUNICIPALITIES AND ENVIRONMENTAL LAW PART 4: MUNICIPALITIES AND BROWNFIELDS 14



» Nuisance - An action brought by a landowner or other person with an
interest in property where someone has unreasonably interfered with that
person’s use and enjoyment of their property.3° There must be an
unreasonable interference with the use and enjoyment of the property.>?’
This interference can be physical, like the dumping of containments on a
property. What is deemed ‘unreasonable’ is based on the facts of the
particular case.

> Trespass - Trespass occurs where there is direct interference with another
party's property or that party’s legal interest in the property.3 This includes
the movement of contaminates from one property to another. The trespass
must be a result of the defendant’s voluntary action. It is not necessary for
the party bringing a trespass action to show that they have suffered any
actual damages or loss.

> Strict Liability (or the rule in Rylands v. Fletcher) - In strict liability cases it
is not necessary for the plaintiff to show fault (such as negligence or tortious
intent) in order to establish the defendant’s legal liability.? There are limited
circumstances in which strict liability can be applied in the environmental
context. Generally, it provides that a person making non-natural use of land
will be liable for all damages resulting from that use. For example, if a person
keeps and controls a substance that may cause damage if it escapes, and it
does escape and causes damages as a result, the court may find the person
controlling the substance legally liable.?* The court will not likely find a party
liable where the substance was being kept or used for the common benefit,
or where the damage was caused by the actions of a third party.

> Negligence -The basic premise of negligence is that we owe a duty to those
around us to act with reasonable care to prevent harm. To be successful a

30Tock v. St. John's Metropolitan Area Board, [1989] 2 SCR 1181 (CanLlIl) [Tock].
31 Tock.

32 Turner v. Thorne and Throne, (1960) 21 DLR (2D) 29 (Ont.H.C.).

33 Rylands v Fletcher, [1868] UKHL 1, (1868) LR 3 HL 330 [Fletcher].

34 Fletcher.

MUNICIPALITIES AND ENVIRONMENTAL LAW PART 4: MUNICIPALITIES AND BROWNFIELDS



negligence action must prove that the defendant owed a duty of care to the
plaintiff. A duty of care arises where it is reasonably foreseeable that an
action may result in harm. For example, a duty of care arises between
neighbours when one party is using pesticides and they drift onto the
neighbour’s property, causing harm. It must also be proven that the
defendant failed to meet the standard of care, (i.e. that the defendant did not
take all reasonable steps to prevent the harm). The court decides what is
‘reasonable’ based on a review of the specific facts of the case.3 Finally, the
harm must clearly be caused by the negligent act (i.e. it must not be too
remote).3® If the plaintiff's own negligence also contributed to the loss or
injury, a claim may fail or the damages awarded may be reduced on the basis
of contributory negligence.®’

Typically, a civil action related to brownfields gives rise to a court ordered injunction
to prevent or to stop a specific activity, and/or compensation for the harm incurred
by the defendant’s action/inaction. The amount of damages will vary with the
circumstances but is guided by the premise that the plaintiff should be put back in
the same position (or as close as possible) that they were in prior to the act that
caused harm. In circumstances where a defendant’s pollution contaminates
adjoining land, the damages would typically include the costs of putting the land
back to the state it was in prior to the pollution occurring. The reality of whether
restoring land to its pre-existing state is feasible in a given situation may be
recognized and considered by the court when assessing damages.>8

35 Overseas Tankship (UK) Ltd v The Miller Steamship Co, [1967] 1 AC 617, [1966] 3 WLR 498, [1966] 2 All
ER 709.

36 Edliger v. Johnston, [2013] 2 SCR 98, 2013 SCC 18 (CanLll).

37 Annapolis County District School Board v. Marshall, [2012] 2 SCR 84, 2012 SCC 27 (CanLll).

38 The difficulty in restoring land to a previous condition is illustrated by the case of Brodniansky v
Bruun, 2017 ABQB 360 (CanLll).
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Regulatory Liabilities: The Approach of EPEA to

Contamination and Brownfields

EPEA is focused on regulating pollution to land, air and water. For the purposes of

this report the focus is on EPEA provisions related to “substance” releases and, to a
lesser extent, the designation of contaminated sites (as these latter provisions are
rarely if ever applied).

a) Prohibited Releases

Part 5, Division 1 of EPEA regulates the “release of substances”. Sections 108 and
109 of EPEA, respectively, prohibit the release of a substance into the environment
in excess of authorized amounts or, where no authorization applies, where the
release may cause or causes a significant adverse effect.>® An ““adverse effect” is
defined as the “impairment of or damage to the environment, human health or
safety or property”.4° The term significant is not defined.

Releases may be categorized into two types: (1) where a person knowingly releases
or permits a release of a substance in contravention of the law and (2) where a
person releases or permits a release of a substances but did not do so with the

39 EPEA, ss. 108-1009.
40 EPEA, s. 1(b).
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requisite knowledge or intent to contravene the law.#' The former attracts a higher
maximum fine where an accused is found guilty by way of a prosecution.*?

b) Duty to Report

EPEA imposes a duty to report a release of a substance*® and sets out the
acceptable manner(s) of reporting releases that cause or may cause an adverse
effect to the environment.* Generally, a person who releases or causes or permits
the release must report “as soon as that person knows or ought to know of the
release” to the enumerated parties.* For those having “control of a substance”
there is a requirement to report it “immediately on becoming aware of the release”
unless there are reasonable grounds to believe that the required parties already
know of the release.*® Failing to report a real or potential release is a regulatory

offence under EPEA and can be punishable by fines.#

In addition, there is also a requirement imposed upon employees of a “local
authority...who is informed of or who investigates a release” to notify the Director,
unless there are reasonable grounds to believe that it has been reported by
another person.*® Failure to provide this information is not an offence under the
Act unless false or misleading information is provided.*’

The reporting requirements are further informed by the Release Reporting
Regulations.>® The regulation sets out when release reporting duties do not apply
with a focus on reducing reporting obligations that exist elsewhere (provincially and
federally). For specific substances the regulation also sets out the quantity of

41 EPEA, ss. 108-109.

42 EPEA, ss. 228(1) and s. 228(1) respectively. Where there is knowledge of the release being
prohibited the maximum fines for both individuals and corporations are higher and there is chance
of imprisonment for individuals.

43 EPEA, s. 110.

4 EPEA, s. 111. Note that the term significant does not appear in the reporting provision.
45 EPEA, s. 110(1).

46 EPEA, s. 110(2).

47 EPEA, s. 228(2).

48 EPEA, s. 110(3).

49 EPEA, s. 227.

>0 Alta. Reg. 117/93.
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release required before reporting obligations are triggered. Where the substance is
not listed the reporting of the release is based on sections 110 to 112 of EPEA and
whether the release has caused, is causing or may cause an adverse effect (note
that the adverse effect in this section need not be “significant”).>! The regulation
also sets out requirements for the filing of a written report and its contents.>?

¢) Duty to Take Remedial Measures
Who is Required to Take Remedial Measures?

When a substance is released into the environment that may cause, is causing, or
has caused an adverse effect, the person responsible for the substance also has a
duty to take remedial measures.>® EPEA defines a “person responsible” for the
substance (or a thing containing a substance) to include:

(i) the owner and a previous owner of the substance or thing,

(i)  every person who has or has had charge, management or control of the
substance or thing, including, without limitation, the manufacture,
treatment, sale, handling, use, storage, disposal, transportation, display or
method of application of the substance or thing,

(i)  any successor, assignee, executor, administrator, receiver, receiver-
manager or trustee of a person referred to in subclause (i) or (ii), and

(iv)  aperson who acts as the principal or agent of a person referred to in
subclause (i), (ii) or (iii),>*

[emphasis added]

>1 Release Reporting Regulation, s. 3.
52 Release Reporting Regulation, s. 4.
>3 EPEA, s. 112.
>4 EPEA, s. 1(tt).
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The “person responsible” for the substance and the linked duty to remediate is
quite broad in scope. It includes successors and assignees of owners of the
substance as well as those in charge of the management and control of the
substance.® This expansive definition gives rise to interpretation questions. For
example, do you own a substance when you buy a contaminated property? Do you
have management or control over the soil and everything in it?

Arguably, the focus of the duty to remediate should be on the person responsible
for the release of the substance. However, EPEA clearly focuses on the person(s)
responsible for the substance, which can include the successors of the original
owners of the substance. This wording permits the government to cast a wide net
with respect to those responsible for taking remedial measures. Still, practically
speaking, the government is likely to focus on locating the original polluter.

In any event, the scope of the legislation emphasizes the need to ensure there are
clear indemnification clauses and environmental warranties for contracts dealing
with the transfer or occupation of land. There is an argument to be made that the
duty to remediate is still not overly expansive, especially when contrasted with the
broader definition of a “person responsible for a contaminated site” set out at s.
107(1)(c) of EPEA (discussed in greater detail below in the section on designated
contaminated sites).

>> This broad interpretation appears to be supported by the court in Redwater Energy Corporation
(Re), 2016 ABQB 278 (CanLll), with a short reference and conclusion that a receiver was a person
responsible for a substance, without going into a great deal of analysis of whether the receiver met
the EPEA section 1 definition of a person responsible (as some of the Redwater assets appear to be
subjected to historical releases for which Redwater was not directly a party).
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Reclaimed site courtesy Alberta Land Use Knowledge Network
https://landusekn.ca/resource/clra-alberta-2016-conference-celebrating-40-years-reclamation-then-and-now

Municipal Exemption to the Duty to Remediate in Certain Circumstances

Importantly, a municipality will not be treated as a “person responsible” in instances
where they take ownership of property by way of tax arrears, as an environmental
reserve, municipal reserve and/or road and utilities unless the municipality releases
additional substances or aggravates the adverse effect. The definition of “person
responsible” for a substance specifically states that it does not include:

(i) a municipality in respect of

(A) a parcel of land shown on its tax arrears list, unless after the date on
which the municipality is entitled to possession of the parcel under
section 420 of the Municipal Government Act or becomes the owner of
the parcel under section 424 of that Act the municipality releases on that
parcel a new or additional substance into the environment that may
cause, is causing or has caused an adverse effect or aggravates the
adverse effect of the release of a substance into the environment on that
parcel, or

(B) a parcel of land acquired by it by dedication or gift of an
environmental reserve, municipal reserve, school reserve, road, utility
lot or right of way under Part 17 of the Municipal Government Act, unless
after the date on which the land is acquired the municipality releases on
that parcel a new or additional substance into the environment that
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may cause, is causing or has caused an adverse effect or aggravates the
adverse effect of the release of a substance into the environment on that
parcel,

(i)  a person who investigates or tests a parcel of land for the purpose of
determining the environmental condition of that parcel, unless the
investigation or test releases on that parcel a new or additional
substance into the environment that may cause, is causing or has caused
an adverse effect or aggravates the adverse effect of the release of a
substance into the environment on that parcel, or

(iii)  the Minister responsible for the Unclaimed Personal Property and Vested
Property Act, with respect to a parcel of land to which that Act applies,
unless after the date on which the Minister takes possession of the parcel
of land the actions of the Minister or persons under the control of the
Minister release on that parcel a new or additional substance into the
environment that may cause, is causing or has caused an adverse effect
or aggravates the adverse effect of the release of a substance into the
environment on that parcel.>®

[emphasis added]
When does the Duty to Remediate Arise?

Where the release occurred prior to 1993 and the activity that resulted in the
release was permanently discontinued prior to that date, the duty to remediate is
triggered by the awareness that the substance may cause, is causing or has caused
an adverse effect.>” Meanwhile, where the release occurs post-1993 the duty to
remediate is triggered by the awareness of the release or when a person
responsible ought to become aware of the release that may cause, is causing or has
caused an adverse effect.

56 EPEA, s. 1(tt).
>7 EPEA, 5.112(2).
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What is the Remediation Standard?

EPEA states that a duty to remediate involves taking all reasonable steps “to restore
the environment to a condition satisfactory to the Director”.>® For some substances
the standard may be the Alberta Tier 1 and Tier 2 Soil and Groundwater Remediation
Guidelines (which are guidelines incorporated by reference into the Remediation
Certificate Regulation®® - making them binding) or another standard dictated by the
Director.%° For substances not covered by the guidelines the standards of
remediation will be determined by the Director or an inspector.®’

Abandoned commercial buildings in Nemiskam, an Alberta ghost town,
courtesy www.lifeinpleasantville.com/ghost-towns-of-canada/

When is Remediation Required to Take Place?

Currently, the timeline for remediation is rather vague. EPEA provides that the
“person responsible” for the substance shall repair, remediate and restore “as soon
as that person becomes aware of or ought to have become aware of the release”.®?

58 FPEA, s. 112(1).

>3 Alta. Reg. 154/20009.

60 Remediation Certificate Regulation, s. 2.

61 Remediation Certificate Regulation, s. 2(3).
62 FPEA, s. 112.
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However, there is no specific timeline within which to complete remediation or any
reporting requirements for remediation.

Going forward, this is likely to change. The Government of Alberta recently
introduced legislation which modifies the current Remediation Certificate Regulation
into the more generally named Remediation Regulation.®® The Remediation Regulation
now prescribes that when a person responsible becomes aware of or ought to have
become aware of the release of a substance, the person responsible must as soon
as possible (a) submit a Phase 2 environmental site assessment to the Director; or
(b) complete remediation and submit a report to the Director, along with any other
requirements specified by the Director.® If the site cannot be remediated to the
satisfaction of the Director within a two-year period, then a remedial action plan,
which specifies a period of time for completion that is acceptable to the Director,
must be submitted immediately.®°

The Remediation Regulations are scheduled to come into force on January 1, 2019.
Prior releases are not subject to a remedial action plan, unless required by the
Director.%®

d) Environmental Protection Orders (EPOs)

EPOs are issued by government to clean up releases that “may cause, is causing, or
has caused an adverse effect”.®” When a substance release was duly authorized
under an approval, code of practice, registration or regulation the Director is
limited to issuing orders where he/she is of the opinion that an adverse effect was
not reasonably foreseeable at the time of the approval or when the code of practice
or regulation came into force.®®

63 Alta. Reg. 97/2018.

64 Remediation Certificate Amendment Regulation, s. 5 (inserting s. 2.2(1)).
5 Remediation Certificate Amendment Regulation, s. 5 (inserting s. 2.2(2))
6 Remediation Certificate Amendment Regulation, s. 5 (inserting s. 2.2(7)).
67 EPEA, s. 113. Note again the term “significant” does not appear.

68 FPEA, s. 113(2).
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EPOs are a significant tool to ensure the remediation and restoration of land
occurs, particularly where no action has been taken to remediate a site and the
pollution is migrating into groundwater or to adjoining parcels of land. When a
person (or municipality) is issued an EPO they are ordered to take any measures
deemed necessary, including, but not limited to, monitoring, installing equipment
to control the substance, and restoring and remediating the area to a condition
satisfactory to the Director.®®

For releases prior to 1993 where the activity that resulted in the release has been
“permanently discontinued” an EPO is only available if an adverse effect “has
occurred or is occurring”.

e) Emergency Environmental Protection Orders

For releases that have the potential to cause or are causing an “immediate and
significant adverse effect” an EPO can be issued to the person responsible for the
substance by an inspector, an investigator or the Director.”® Emergency EPOs can
be issued regardless of whether the release was authorized.”

f) Enforcement Order

Where the Director is of the opinion that a person has contravened EPEA he/she
may issue an enforcement order.”? An enforcement order can be used in a similar
fashion to an EPO but also includes powers to suspend or cancel approvals and
registrations under the Act and the ability to stop or shutdown an activity either
permanently or for a specified period.” An enforcement order may also set
standards and requirements that are more stringent than the regulations.”

69 EPEA, s. 113(3).
70 EPEA, s. 114(1).
7VEPEA, s. 114(2).
72 EPEA, s. 210.
3 EPEA, s. 210.
74 EPEA, s. 210(2).
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g) Designated Contaminated Sites under EPEA

Part 5, Division 2 of EPEA allows the Director to designate a contaminated site
where it is determined that a substance “may cause, is causing or has caused a
significant adverse effect” in an area of the environment.”> The site can be
designated as contaminated regardless of any certificates being issued or any
authorizations related to substance releases.’® The designation process requires
the Director to give notice and allows for the submission of statements of concern
by affected parties.”” Remedial action plans and agreements can be used to
address the contaminated sites, and where such agreements are approved by the
Director an EPO may not be issued.

A key feature of the designated contaminated site provisions is that they cast a
wide net over those potentially liable for contaminated sites. Section 107(1)(c) of
EPEA defines a “person responsible for the contaminated site” to include:

(i) a person responsible for the substance that is in, on or under the
contaminated site,

(ii) any other person who the Director considers caused or contributed to
the release of the substance into the environment,

(iii)  the owner of the contaminated site,

(iv)  any previous owner of the contaminated site who was the owner at
any time when the substance was in, on or under the contaminated
site,

(v) a successor, assignee, executor, administrator, receiver, receiver-
manager or trustee of a person referred to in any of subclauses (ii) to
(iv), and

75 EPEA, s. 125(1).
76 EPEA, s. 125.
77 EPEA, ss. 126-127.
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(vi)  a person who acts as the principal or agent of a person referred to in
any of subclauses (ii) to (v)

The definition does not include a municipality in respect of a parcel of land shown
on its tax arrears list or a person who investigates or tests a parcel of land for the
purpose of determining the environmental condition of that parcel (other than in
select circumstances set out at s. 107(c)(vii) and (viii) of EPEA).

Put simply, this definition is broad in scope and the provisions can encompass a
variety of responsible persons, such as parent corporations, lenders who had or
have actual influence or involvement in the control of the business of a responsible
person, past or present occupiers or tenants, and persons who have taken over for
a responsible person, such as subsequent purchasers, or owners of property or

businesses, and bankruptcy trustees in cases of insolvency.”® It would appear that
the definition of “person responsible for the contaminated site” is broader than that
of “person responsible” under the Act. Still, as mentioned above, the designated site
provisions have rarely been used and remain largely a paper tiger.

78 AEP, “Guideline for the Designation of Contaminated Sites under the Environmental Protection and
Enhancement Act”, April 2000, p. 3, online: Alberta Government,
https://open.alberta.ca/publications/0778511820. In relation to trustees in bankruptcy there are
guestions as to how the remediation duty interacts with the Bankruptcy and Insolvency Act. As a
federal piece of legislation, the BIA is paramount to provincial laws and it may be that provincial site
remediation requirements may be undermined in certain instances.
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Municipal Liability for Brownfields: Specific
Scenarios

Given the above, it is clear there are a number of scenarios that may give rise to
regulatory liability for brownfields. We have considered four of them below.

Scenario One: The Municipality is Responsible for the
Release of a Substance

In the event a municipality is responsible for the release of a substance into the
environment that may cause, is causing or has caused an adverse effect on a piece
of land (whether owned by the municipality or not), the municipality is subject to
various regulatory duties to report the release and remediate the land. In addition,
given EPEA’s focus on the “polluter pays” principle, the regulator may issue an EPO,
issue a fine, bring a prosecution or take remedial measures and recover the costs
from the municipality.

Photo courtesy pixabay.com
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Scenario Two: The Municipality Acquires a Brownfield from a
Third Party

Municipalities become owners of land through various means. How the
municipality comes to own a piece of contaminated land is relevant to its potential
liability under EPEA. There are a number of ways a municipality may acquire a
brownfield, including through:

(a) fee simple purchase;

(b) subdivision;

()  taxrecovery proceeding; and

(d) annexation and/or expropriation.

Photo courtesy pixabay.com

a) Fee Simple Purchase

A municipality is a corporation (i.e. legal person). Therefore, if it decides to purchase
a parcel of land (with or without a brownfield) in the same manner a private party
would, the municipality is potentially liable in the same manner as a private party.
That is, it would be subject to the same laws and regulations.

Accordingly, if the municipality falls within the definition of a “person responsible”
for a substance or thing containing a substance (as per s. 1(tt) of EPEA) it could be
subject to the duty to report and remediate the land. Similarly, EPOs and
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emergency EPOs may be issued. The municipality is not eligible for any exemptions
in the circumstances.

Note on civil liability: Purchases of contaminated land are subject to the rule of
“buyer beware”, meaning that the risk of any deficiencies or liabilities associated
with the land rest with the purchaser. There are exceptions to the rule, specifically
where the seller fails to disclose latent or hidden defects (or contamination of the
property) which the purchaser may not discover through exercising reasonable due
diligence.” In such cases, the lack of disclosure is viewed as deceit. In any event,
contracts should ensure purchasers are protected from potential contamination
which has not been disclosed, is unknown at the time of sale, or that has not been
properly accounted for in the purchase price of the property.

b) Subdivision

EPEA excludes a municipality from being a “person responsible” for a substance if
the parcel of land is acquired “by dedication or gift of an environmental reserve,
municipal reserve, school reserve, road, utility lot or right of way under Part 17 of
the [MGA]."®° Generally speaking, this means that a municipality is not liable for
brownfields that it acquires through subdivision.

Nevertheless, this exemption does not apply if a municipality creates a new
substance release or worsens an existing substance release into the environment
on that parcel of land.®'This can be a concern where the municipality undertakes
activities on the reserve or otherwise dedicated land. So long as an existing
substance is left alone the exemption for regulatory liability will likely still apply.

Note that civil liability may still accrue if it is known that a municipal site continues
to contribute to offsite or groundwater contamination.

79 See for example Home Exchange (Alberta) Ltd. v. Goodyear Canada Inc., 2001 ABQB 672 (CanLll)
and C. R. F. Holdings Ltd. v. Fundy Chemical International Limited, 1981 CanLll 488 (BC CA).

80 FPEA, s. 1(tt)(v)(B).

81 EPEA, s. 1(tt)(v)(B).
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¢) Tax Recovery Proceeding

EPEA also excludes municipalities as a “person responsible” in relation to lands
acquired through tax forfeiture, so long as they do not create a new substance
release or worsen an existing substance release into the environment on that
parcel of land.?? This same exemption applies to the designated contaminated sites
provisions.?3

Civil liability for the condition of land on the tax arrears list is also limited by section
221 of EPEA. Specifically, “no action for damages” may be commenced against a
municipality in relation to the condition of the tax assessment land unless the
municipality releases new or additional substances or aggravates the adverse effect
of the release on that parcel.

d) Annexation and/or Expropriation

When annexation occurs the annexing municipality becomes the successor to all of
the rights and obligations associated with the annexed lands, including any
obligations with respect to contamination.?* As such, the annexing municipality may
become a “person responsible” for a substance or contaminated site as per Part 5
of EPEA. It is likely that the annexing municipality would be able to avail itself of the
exemptions for tax recovery and municipal reserve lands. Nevertheless, there is
enough ambiguity in the language that annexing municipalities should ensure clear
documentation is obtained, particularly in relation to any additional or new releases
or aggravation of the substance.

An expropriating municipality is also the successor to all of the rights and
obligations associated with the expropriated lands, including any obligations with
respect to contamination. An expropriating municipality may become a “person
responsible” under EPEA and can also likely avail itself of the exemptions under the
Act. However, there is currently no process under the MGA or Expropriation Act to
address contamination issues that arise during expropriation. Although the MGA

82 EPEA, s. 1(tt)(V)(A).
8 EPEA, 5. 107(1)(c)(vii).
84 MGA, s. 135(1)(b).
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provides the right of entry for the purpose of making surveys, examinations, or soil
tests,®° there are no mechanisms to recognize costs for remediation or to disclaim
assumption of environmental liability in their notice to expropriate or in the
certificate of approval.

Accordingly, regulatory obligations may arise through annexation and
expropriation proceedings. The approach to determining liability in these instances
is to review the prior history of the site. There is no general exemption for
municipalities from becoming “persons responsible” within the meaning of EPEA in
either annexation or expropriation proceedings.

Scenario Three: A Municipality Aggravates Existing
Contamination

In order to minimize municipal regulatory liability for lands they come to own,
municipalities should strive to avoid aggravating any adverse effects on the
environment with further action.® This is much easier said than done, as there is
typically work required on these lands which could ostensibly aggravate the
adverse effect(s). What will be considered “aggravating” is not defined by EPEA,
however, the plain meaning would mean to make matters worse or more serious.
In this regard, work or activity on a site which increases pathways of effects to
groundwater, surrounding lands, air or other specific receptors could be viewed as
aggravating in nature.

Similarly, civil liability may arise where a municipality causes harm to adjoining
parcels by way of its actions (although there may be arguments around the “cause”
of the harm).

85 Expropriation Act, s. 63(1)(a).
86 EPEA, s.(1)(tt)(V)(A) and (B).
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Scenario Four: A Municipality Owns Land or Becomes the
Owner of Land that has been Contaminated by Nearby
Pollution

Environmental contamination of soil and water may (and often does) spread to
adjoining parcels, particularly when there is delay in responding to a release. This
creates yet another layer of complexity and concern for all those involved, both
from a regulatory and a civil liability perspective.

Generally speaking, if there are ongoing threats to water and/or land adjoining
contaminated property, then it is likely that the Government of Alberta will
intervene. If and when the government gets involved, it will seek out the party who
was responsible for the release to remediate the land. If that party is no longer
around or there are evidentiary issues in relation to identifying the person who has
caused the release, and if human safety is at risk, the government may issue an
emergency EPO (as described above). Following the issuance of an EPO or an
enforcement order the government may undertake the remediation work itself and
seek to recover the costs associated with remediation.?” In instances where there is
no ongoing risk to human health and/or property the government may hesitate to
get involved and instead rely on landowners to pursue a civil suit.

Civil lawsuits in these circumstances are likely as adjoining landowners must
frequently sue to remediate their land and for recovery related losses. Civil liability
may also extend beyond the source property. For example, where a source
property causes pollution that results in the contamination of multiple contiguous
properties, it is possible for civil liability to rest with the intervening properties as
well as the source property. Arguably, the owner of the intervening property
permitted or facilitated the migration of the release to downstream properties. This
is especially so in cases where the intervening property owner has somehow
aggravated the harm.

87 EPEA, ss. 214(2), 223, 245 and 246. Note that an EPO may be issued even when the persons
responsible are unidentifiable as per EPEA, s. 246.
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Another issue, where no easy or clear remedy exists, are circumstances where the
owner that was or is the source (either ongoing or past) of contamination is gone
(either literally or financially, i.e. insolvent). In these instances, if there is ongoing
unacceptable risk to soil and groundwater, the costs of remediation will become a
central concern, and there is a great deal of uncertainty as to who (other than the
absent polluter) would be found liable for those costs, if anyone.

Protecting Municipalities Against Liability

Generally speaking, if a municipality owns land adjoining a brownfield, there is the
risk that the substance release(s), or substance aggravation(s), of that brownfield
have, are, or will contaminate the municipality’s land. Therefore, before obtaining a
property a municipality should determine its environmental condition. This
establishes the environmental state of a property at a set point in time and
provides a baseline against which future conditions can be measured.%8

What Protections Exist Against Regulatory Liability?

One way to close the door on regulatory liability is to obtain a remediation
certificate. Section 117 of EPEA provides that the Director (or an inspector) may
issue a remediation certificate in respect of land where remediation has been
carried out in accordance with the terms and conditions of any applicable
approvals, an EPO, EPEA, and any other instructions provided by the Director (or
inspector).® The act of obtaining a remediation certificate is voluntary. The effect of
a remediation certificate is to provide that “no environmental protection order
requiring further work, in respect of the same release of the same substance may
be issued under [the] Act”.?°

8 Cindy Chiasson, Get the Real Dirt: Contaminated Real Estate and the Law in Alberta, (Edmonton:
Environmental Law Centre, 2000) at 9.

89 EPEA, 5. 117(c).

%0 EPEA, s. 118.
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A remediation certificate can be conditional on specific terms dictated by an
inspector or Director,”' and a certificate can be denied if the applicant is indebted
to the Government.”? The issuing of a remediation certificate does not affect any
person’s obligation to obtain a reclamation certificate, if required to do so under
EPEA,*® nor does getting a remediation certificate protect a person from civil
liability.

Currently, remediation certificates apply to an area of land (as prescribed in the
certificate) rather than an entire parcel on which remediation was required.** As
previously mentioned, the Remediation Certificate Regulation incorporates the
standards of remediation set out in the Alberta Tier 1 and Tier 2 Soil and
Groundwater Remediation Guidelines.®

Going forward, the Remediation Regulation will distinguish between a “limited
remediation certificate”, which shows that the “remediated area” (i.e. an area of
land) has been remediated, and a “site-based remediation certificate”, which shows
that the site (i.e. land used in connection with an activity referred to in the Schedule
of Activities to EPEA) has been remediated. In terms of closing off regulatory liability,
both the site-based and limited remediation certificate will still provide protection
against an EPO with respect to the substance and remediated zone that is the
subject of the certificate.?® In fact, it is anticipated that the site-based remediation
certificate will provide additional certainty for brownfield owners and developers.
There are, however, select exceptions to this protection.

With respect to a limited remediation certificate, the Remediation Regulation will still
permit the issuance of an EPO at any time where one or more of the substances
that are the subject of the limited remediation certificate are present in the

9V EPEA, s. 117(4).

2 EPEA, s. 117(3.2).

93 EPEA, s. 119.

9 Remediation Certificate Regulation, s. 4.
% Remediation Certificate Regulation, s. 2.
% EPEA, s. 118.

MUNICIPALITIES AND ENVIRONMENTAL LAW PART 4: MUNICIPALITIES AND BROWNFIELDS

35



remediated zone AND exceed the remediation objectives that were applicable at
the time the certificate was issued.

With respect to a site-based remediation certificate, the Remediation Regulation will
still permit the issuance of an EPO if one or more substances that are the subject of
the site-based remediation certificate are present anywhere in or under the site, or
any area off the site, or any area on or off the site that was not assessed in the
original Phase 2 environmental site assessment, AND exceed the remediation
objectives that were applicable at the time the certificate was issued.

In addition, the passage of time can also provide relief from regulatory liability for a
substance release. Section 226 of EPEA states that “[a] prosecution for an offence
under this Act may not be commenced more than two years after the later of (a)
the date on which the offence was committed, or (b) the date on which evidence of
the offence first came to the attention of the Director.” Accordingly, a municipality is
protected from prosecution of a substance release by the limitation period as well.

Note that where a release is ongoing it is likely that the release will be treated as a
new offence on each subsequent day. Section 231 of EPEA provides that “[e]very
person who is guilty of an offence under [EPEA] is liable on conviction for each day
or part of a day on which the offence occurs or continues”.

What Protections Exist Against Civil Liability?

Closure for civil liability is generally provided under the Limitations Act,®” unless a
specific limitation period is provided for in another statute.®® Under the Limitations
Act, a claim must be brought within two years from the date that the claimant
discovers or ought to have discovered the injury, or ten years from the date the
claim arose regardless of when it was discovered, whichever period expires first.%?

97 RSA 2000, ¢ L-12.

% For instance, s. 2(4)(b) of the Limitations Act provides that it does not apply where a claimant seeks
a remedial order the granting of which is subject to a limitation provision in any other enactment of
the Province.

99 [imitations Act, s. 3(1).
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With respect to determining “when a claim arose” some recent cases in Alberta to
note include Suncor Energy Products Inc. v. Howe-Baker Engineers, Ltd. (2010)'%° and
Forwest Development Enterprise Ltd. V High River Regional Airport Ltd. (2013)."°" Both
cases demonstrate how strictly courts may follow the limitation periods set out in
statute.

Note, however, that section 218 of EPEA permits the extension of the limitation
period for commencing a civil proceeding on application to the courts.'® A Court of
Queen’s Bench judge may extend the limitation period for commencement of a civil
proceeding when the basis of the proceeding is “an alleged adverse effect resulting
from the alleged release of a substance into the environment.”'® The factors a
judge will consider when deciding on extending a limitation period include:

(a) when the alleged adverse effect occurred;

(b) whether the alleged adverse effect ought to have been discovered by the
claimant had the claimant exercised due diligence in ascertaining the
presence of the alleged adverse effect, and whether the claimant exercised
such due diligence;

(c) whether extending the limitation period would prejudice the proposed
defendant’s ability to maintain a defence to the claim on the merits; [and]

(d) any other criteria the court considers to be relevant.’

An application for the extension of a limitation period may be made regardless of
whether an application is made before or after the expiry of the limitation
period.'%

190 Suncor Energy Products Inc. v. Howe-Baker Engineers, Ltd., 2010 ABQB 310 (CanLll).

01 Forwest Development Enterprises Ltd v High River Regional Airport Ltd, 2012 ABQB 785 (CanLll).
192 EPEA, s. 218.

193 EPEA, s. 218(1).

104 EPEA, s. 218(3).

195 EPEA, s. 218(2).
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Can a Municipality Transfer Liability through Transfer of
Ownership?

After transferring the ownership of a brownfield site a municipality would no longer
be considered a “person having control of a substance”'% or “a person responsible
for the contaminated site” for any future substance releases or aggravations.'®’
However, subject to any protection provided by a remediation certificate,'°® the
municipality could remain responsible for any of the obligations and liabilities that
existed prior to, and during, their period of ownership. Regulatory liability is not
closed off by a transfer or gift of land to another owner. Notwithstanding these
conditions, if the manner in which the municipality received the property already
protected it from liability (e.g. they acquired the property via tax forfeiture)'® then
it would not have any indefinite liability attached to it.

Can a Municipality Transfer Liability through Contractual
Agreement?

There is no mechanism under EPEA that allows for the contractual transfer of
liability or that makes such liability transfers binding on regulators or third parties.
As previously stated, the absence of any such mechanisms reinforces the need for
clear indemnification clauses and/or environmental warranties in all contracts
dealing with the transfer or occupation of land. In the absence of such clauses
and/or warranties, one must look to see whether the obligations and liability
prescribed by the law are applicable in a given instance. For example, what

nou

constitutes “charge”, “management” or “control” of a substance will be fact specific.

Note that it may be possible for a municipality to purchase insurance coverage for
potential environmental liabilities arising out of properties it owns, sells or acquires.
Most general liability policies exclude pollution. However, there are very specific

196 EPEA, s. 107(1)(b).

197 EPEA, s. 107(1)(c).

198 EPEA, s. 118.

199 EPEA, s. 107(1)(c)(vii).
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policies that can cover environmental risks, such as an environmental impairment
liability [EIL] policy. An EIL policy generally provides coverage for third party
exposures and some first party cleanup expenses."'® While these policies tend to

focus on non-legacy and light hazard exposures,'""

it is possible to obtain coverage
for historical contamination.''? These policies are mostly aimed at manufacturing
or servicing industries but could possibly be issued to municipalities as well. Note
that an underwriter will likely want to see up-to-date data on the site conditions,

such as a Phase 1 site assessment, before issuing coverage.''3

Conclusion

It is clear that brownfields can pose many challenges for municipalities. They are
subject to various pieces of legislation and, depending on how they managed,
acquired or transferred, they can give rise to both civil and regulatory liabilities. Still,
armed with the correct information, as well as municipal tools such as their bylaw-
making, land planning, and taxation powers, municipalities can redevelop these
properties to the benefit of all Albertans.

10 Indrani Nadarajah, “Environmental Insurance”, Insurance Institute (September 2017), online:
Insurance Institute https://www.insuranceinstitute.ca/en/cipsociety/information-services/advantage-
monthly/0917-environmental-insurance.

' Nadarajah.

12 Greg Meckbach, “Pollution Liability”, Canadian Underwriter (August 1, 2015), online: Canadian
Underwriter https://www.canadianunderwriter.ca/features/pollution-liability/.

113 Meckbach.
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